IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FREBERT BONHOVETRE : ClVIL ACTION
. :
JOHN ASHCROFT, et al. 5 NO. 03-3689
MEMORANDUM
Dal zel I, J. February 20, 2004

After learning that he had been convicted of arned
robbery, the Immigration and Naturalization Service ("INS') began
removal proceedi ngs agai nst Frebert Bonhometre, a Haitian citizen
and alien lawfully admtted for tenporary residence. An
| mrm gration Judge ("1J") found Bonhonetre renovabl e, but the IJ
di d not advi se Bonhonetre that he could apply for relief fromthe
removal order. Bonhonetre here challenges that failure to advise

as a denial of his Fifth Amendnent due process rights.

Fact ual Backqgr ound

Frebert Bonhonetre is a citizen of Haiti, but he has
resided in the United States since the early 1980s. Am Pet. ¢
8. H's common-law wife is a United States citizen, and he has
three children who are United States citizens. Am Pet. T 23.

On Septenber 15, 1989, Bonhonetre obtained the status of an alien

lawfully admtted for tenporary residence. Defs.' Mem Opp'n



Pet. ("Def. Mem™") at 10-11 & n.3, Ex. 1.1

| n Decenber of 1994, Bonhonetre was involved in an
incident that ultimately resulted in his pleading guilty to arned
robbery,? assault and battery,® and assault by neans of a

danger ous weapon® in a Massachusetts state court. See Am Pet. 1

! Section 245A of the Inmigration and Naturalization
Act (the "Act") directs the Attorney General to adjust an alien's
status to that of an alien lawfully admtted for tenporary
residence if the alien neets certain eligibility criteria and
subnmits a tinely application. See 8 U S.C. § 1255a(a) (2004).

Ei ghteen nonths after receiving the status of an alien lawfully
admtted for tenporary residence, the alien may apply for a
second adjustnent of status and becone, if eligible, an alien
lawfully admtted for permanent residence. See 8 U S.C. 8§
1255a(b) (1) (2004). For the sake of brevity, we will use "I aw ul
tenporary resident” to refer to "an alien lawfully admtted for
tenporary residence” and "lawful permanent resident” to signify
"an alien lawfully admtted for permanent residence."”

We attribute any apparent differences in the parties
characterizations of Bonhonmetre's status to the inel egance of the
statutory | anguage. Although Bonhonetre states that he is a
"l awf ul permanent resident,” see Am Pet. 1 5, he offers no
evidentiary support for his bald assertion. Defendants, on the
ot her hand, have subm tted evidence that Bonhonetre was a
"tenporary Lawful Pernmanent Residen[t] . . . in accordance with
Section 245(a)." See Def. Mem Ex. 1 (enphasis added). At
first, Exhibit 1 appears anbi guous because Section 245(a)
establ i shes one nethod of obtaining | awful permanent resident
status and does not address lawful tenporary resident status in
any way. Because Section 245A(a) does deal with | awful tenporary
resident status, we interpret the reference in Exhibit 1 to
"Section 245(a)" as a typographical error that should have cited
"Section 245A(a)." Exhibit 1, anbiguous though it may be, is the
only record evidence of Bonohonetre's status, and it establishes
that he was a | awful tenporary resident.

Def endant s agree that Bonhonmetre was a | awful tenporary
resident, see Def. Mem at 10-11 & n. 3, and we suspect that
Bonhonmetre will not quibble with our analysis, given the result
we reach bel ow.

2 See Mass. Gen. Laws ch. 265, 8§ 17 (2004).
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See Mass. CGen. Laws ch. 265, 8§ 13A (2004).
4

See Mass. CGen. Laws ch. 265, 8§ 15B (2004).
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9; Def. Mem Ex. 2. Bonhonetre received a sentence of not nore
than three years inprisonnment, and he served two years before he
was released to INS custody in July, 1997. Def. Mem Ex. 2; Pet.
7 11; Am Pet. § 9. About the tinme of his release, the INS
notified Bonhonetre that it would comrence renoval proceedi ngs
agai nst hi m because he had been convicted of an aggravated
felony.®> See Def. Mem Ex. 1

A renoval hearing convened on August 18, 1997, but the
| J continued the hearing for one nonth so that Bonhonetre, who
was not represented by counsel, would have tinme to retain an
attorney. See Def. Mem Ex. 3 at 1-5. On Septenber 17, 1997,
t he renoval hearing resunmed, and Joseph S. Call ahan, Esg.
appeared on Bonhonetre's behalf. The hearing began unsteadily
when Cal | ahan explained to the IJ that he intended "to pl ead
[ Bonhonmetre]." 1d. at 6. Justifiably confused by such a

reference in a civil proceeding, the IJ inquired as to what

Cal | ahan intended and -- after Callahan stamered as he struggl ed
to explain hinmself -- suggested that he m ght have neant that he
hoped to "file . . . pleadings.” 1d. The |IJ then asked whet her

Bonhonetre deni ed renovability and, upon |earning that Callahan

pl anned to contest renovability, asked the |legal basis for that

> Section 237(a)(2)(A)(iii) of the Act, 8 U.S.C. §
1227(a) (2) (A)(iii) (2004), subjects any alien who is convicted of
an aggravated felony to renmoval. Section 101(a)(43)(F), 8 U S.C
§ 1101(a)(43)(F) (2004), defines an "aggravated felony" to
include "a crine of violence . . . for which the term of
i mprisonnment [is] at |east one year." Bonhonetre has never
suggested that the crimes to which he pled guilty are not
aggravat ed fel onies, the conm ssion of which subjected himto
renoval .



position. To such an innocuous question, Callahan responded
sinply, "We'll take your ruling on it, Your Honor." 1d. Perhaps
unsurprisingly, the IJ found that Bonhonetre was renovable, see
id., and ordered that he be renoved to Haiti, Def. Mem Ex. 4.
The 1J did not advise Bonhonetre that, although he was renovabl e,
he m ght request relief fromrenoval under several of the Act's
provi si ons.

Bonhonetre appealed the 1J's renoval order to the Board
of I'mmigration Appeals ("BIA"), but the BIA disnmi ssed his pro se
appeal on March 12, 1998. Def. Mem Ex. 5. Despite the renova
order, the INS rel eased Bonhonetre in Cctober, 2000. Pet. 11
When Bonhonetre attenpted to renew a work permt in May, 2003,
agents fromthe Bureau of Inmgration and Custons Enforcenent
("BICE")® took himinto custody. Def. Mem at 5.

W thout the assistance of counsel, Bonhonetre
petitioned this Court for a wit of habeas corpus. W appointed
counsel for himand directed counsel to submt an anmended
petition for a wit of habeas corpus. |In the anended petition,
Bonhonetre argues that the Executive Ofice of Inmgration Review
("EQOR')" violated his Fifth Arendnent due process rights by

failing to advise himthat he had the opportunity to request

® Effective March 1, 2003, BICE assumed the INS' s
interior enforcenent functions, and the INS ceased to exist. See
Honel and Security Act, Pub. L. No. 107-296, 88 441, 471, 116
Stat. 2135 (2002).

" The Office "conbine[s] the functions of inmigration
j udges and the Board of Immgration Appeals into a single
adm ni strative conponent of the Departnent of Justice under the
Attorney Ceneral." 68 Fed. Reg. 9824 (Feb. 28, 2003).
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relief fromthe renoval order under Section 212(c) of the Act,?
Section 212(h) of the Act,? and the Convention Against Torture
(the "Convention").' Wthout addressing the nerits of
Bonhonetre's claim defendants argue that we lack jurisdiction
over his habeas petition and that he was not eligible for relief
fromrenoval. W address each of these contentions before

reaching the constitutional issue.

88 U S C § 1182(c) (1994) (repeal ed 1996).
8 U S . C 8§ 1182(h) (1994).

% United Nations Convention Against Torture, and Q her
Cruel, Inhuman or Degradi ng Treatnent or Punishnment, Dec. 10,
1984, 1465 U.N.T.S. 85, 23 |I.L.M 1027. On June 26, 1987, the
date when the twentieth nation ratified it, the Convention came
into force anong its parties. The United States becane a
signatory to the Convention on April 18, 1988, and President
Reagan transmitted the Convention to the Senate for ratification
on May 20, 1988. See Message to the Senate Transmitting the
Conventi on Against Torture and Qher | nhuman Treatnent or
Puni shment, 24 Weekly Conp. Pres. Doc. 642 (May 20, 1988). The
Senate ratified the Convention on Cctober 27, 1990, 136 Cong.
Rec. 36,198 (1990), and the United States becane subject to the
Convention's obligations on Novenber 20, 1994. See Regul ations
Concerni ng the Convention Agai nst Torture, 64 Fed. Reg. 8478,
8478 (Feb. 19, 1999). On Cctober 21, 1998, Congress passed, and
President Cinton signed, a law directing the appropriate federal
agencies to prescribe regulations that would inplenment the United
States's obligations under the Convention. See Foreign Affairs
Ref orm and Restructuring Act of 1998, Pub. L. No. 105-277, §
2242(b), 112 Stat. 2681-761, 2681-822; see also 144 Cong. Rec.
H1l, 668-69 (daily ed. Cct. 20, 1998) (House vote); 144 Cong. Rec.
S12,809-10 (daily ed. COct. 21, 1998) (Senate vote); 144 Cong.
Rec. H11,708-09 (daily ed. Nov. 12, 1998) (President signs). |INS
and the EO R conplied by promul gating regul ati ons that becane
effective on March 22, 1999. See 64 Fed. Reg. 8478 (Feb. 19,
1999) (codified in scattered sections of 8 CF. R, including §
1208. 16(c)) .



Anal ysi s

A Jurisdiction

District courts have |long had jurisdiction over habeas
corpus petitions pursuant to 28 U S.C. § 2241 (2004). Despite
the restrictions that the Antiterrorismand Effective Death
Penalty Act of 1996 ("AEDPA")' and the Illegal |nmigration
Ref orm and | nmigrant Responsibility Act of 1996 ("II R RA")' have
recently inposed on aliens' access to the federal courts, the
Suprene Court has held that neither statute repeal ed habeas

jurisdiction under § 2241. See INSv. St. Cyr, 533 U S 289,

314, 121 S. . 2271, 2287 (2001). sStill, Section 242 of the Act
allows for judicial review of a final renoval order only if "the
alien has exhausted all adm nistrative remedies available to the
alien as of right." 8 U S C § 1252(d)(1). Thus, our Court of
Appeal s has explained that a district court generally will not
have jurisdiction over an alien's 8 2241 petition unless the
alien already has explored all avenues for administrative relief.

See Duvall v. Elwod, 336 F.3d 228, 231 n.5 (3d G r. 2003)

("[T]he requisites of 8§ 1252(d)(1) do indeed apply to petitions
for habeas corpus . . . .").

When an alien fails to raise a claimwith the EOR he
has not exhausted his adm nistrative renmedies with respect to

that claim See Alleyne v. INS, 879 F.2d 1177, 1182 (3d G r

1989); G sternas-Estay v. INS, 531 F.2d 155, 160 (3d Cr. 1976).

' Pub. L. No. 104-132, 110 Stat. 1214.
2 Pub. L. No. 104-208, 110 Stat. 3009-546.



Her e, Bonhonetre never requested that the IJ or the BIA grant him
relief under 8 212(c), 8§ 212(h), or the Convention, and he never
suggested in any proceeding before the EOR that their failure to
advi se himof such relief anobunted to a denial of due process.

We find, therefore, that Bonhonetre failed to exhaust his

adm nistrative renedies for the constitutional violations alleged
in his habeas petition.

Still, the Suprene Court has recognized a limted
exception to the general exhaustion requirenent. Even if an
alien fails to exhaust adm nistrative renedi es, we nay exercise
jurisdiction "over clainms considered '"wholly collateral' to a
statute's review provi sions and outside the agency's expertise,
particularly where a finding of preclusion could foreclose al

nmeani ngful judicial review " Thunder Basin Coal Co. v. Reich,

510 U.S. 200, 212-213, 114 S. C&. 771, 779 (1994) (citations and
internal quotations omtted). Bonhonetre's constitutional clains
are "wholly collateral™ to the Act's review provisions, and the
EQO R has no expertise in discerning the outer limts of the Fifth
Amendrent ' s protections. Mreover, requiring aliens to challenge
adm nistratively an 1J's failure to advise themof their
opportunities for relief would effectively forecl ose al

nmeani ngful judicial review of the I1J's failure to advi se because
nost aliens would not even know that the Act provided them such
opportunities absent an 1J's advice. Thus, we have jurisdiction

to consi der Bonhonetre's constitutional clains.



B. Eligibility for Relief

Bonhonetre clains that the 1J should have advised him
that he could apply for relief under § 212(c), 8 212(h) and the
Convention, but the Government clains that he was not entitled to
any of this relief. |If it is clear that an alien is not eligible
for relief under the Act, then due process does not require an |IJ
to advise the alien that he m ght apply for it. Thus, we nust
consi der whet her Bonhonetre woul d have been eligible for the

relief he clains the IJ wongly failed to advise hi mabout.

1. Section 212(c)

Until 1996, Section 212(c) of the Act provided that:

Aliens lawfully admtted for permanent

resi dence who tenporarily proceeded abroad
vol untarily and not under an order of
deportation, and who are returning to a

| awf ul unrelinquished domcile of seven
consecutive years, may be admitted in the

di scretion of the Attorney General . .

The first sentence of this subsection shal
not apply to an alien who has been convicted
of one or nore aggravated fel onies and has
served for such felony or felonies a term of
i mpri sonment of at |least 5 years.

8 U S C § 1182(c) (1994) (repealed 1996). Although this

| anguage does not appear to apply to aliens who have never |eft
the country, the BIA and the Courts of Appeals have concl uded
that "this discretionary relief nay be extended to deportable

aliens who have not exited the United States." Katsis v. |INS,

997 F.2d 1067, 1070 (3d G r. 1993).



When Bonhonetre pled guilty, a renovable alien was
eligible for 8 212(c) relief if he (1) was "lawfully adm tted for
per manent residence"; and (2) had established a "Il awf ul
unrel i nqui shed domicile of seven consecutive years." Cf. Mrel
V. INS, 90 F.3d 833 (3d Cir. 1996) (construing domcile
requi renent). Defendants argue that Bonhonetre has failed to
nmeet either of these eligibility criteria. Because Bonhonetre
was a | awful tenporary resident, not a | awful permanent resident,
see supra note 1, we find that he was not eligible for § 212(c)
relief in 1995 w thout deciding whether he also failed to

establish a "lawful" domicile for seven consecutive years. '

2. Section 212(h)

As codified in 1995, § 212(h) of the Act gave the
Attorney Ceneral discretion to waive an alien's renovability if
the alien (1) was a spouse, parent, or child of a United States
citizen and (2) could denonstrate that renoval woul d cause
extrene hardship to the citizen. See 8 U . S.C. § 1182(h)(1)(B)

(1994).* Because Bonhonetre's comon-law wi fe and three

13 Had Bonhonetre been eligible for § 212(c) relief in
1995, Congress's subsequent repeal of 8§ 212(c) with section
304(b) of IIRIRA, 110 Stat. at 3009-597 (1996), would not have
made himineligible for relief. Recognizing that applying Il R RA
retroactively would upset the expectations of aliens who were
eligible for 8 212(c) relief when they pled guilty, the Supreme
Court in St. Cyr held that "8§ 212(c) relief remains available for
aliens . . . whose convictions were obtained through pl ea
agreenents and who, notw t hstandi ng t hose convictions, would have
been eligible for 8 212(c) relief at the tinme of their plea under
the law then in effect.” 533 U. S. at 326, 121 S. C. at 2293.

' W recognize that § 1182 refers to waivers of
(continued. ..)



children are all United States citizens, we presune that there
was at | east a reasonable possibility that Bonhonetre woul d have
been eligible for 8 212(h) relief under the statutory schene that
existed at the time of his guilty plea.

| I RERA changed that schene by forbidding the Attorney
General fromgranting 8 212(h) waivers to aliens who had been
convi cted of aggravated felonies. See IIRIRA 8§ 348(a), 110
Stat. at 3009-639 (1996). Bonhonetre has never disputed that the
crinmes to which he pled guilty were aggravated fel onies, so
| RIRA woul d make himineligible for 8§ 212(h) relief if it
applied retroactively to him Although St. Cyr discussed the
retroactive repeal of § 212(c), its reasoning applies wth equal
force to § 212(h). The elimnation of any possibility of a §
212(h) waiver has an obvi ous and severe retroactive effect on
aliens who pled guilty to aggravated felonies before IIRIRA s
enact nent and who woul d have been eligible for such a waiver at
the tine of their pleas. W decline to interpret IIRIRA as
denyi ng those aliens access to relief under § 212(h). Thus,
there remained at | east a reasonable possibility that Bonhonetre

was eligible for § 212(h) relief at his renoval hearing.

¥(...continued)
"inadm ssib[ility]" and does not explicitly sanction waivers of
removability. Qur Court of Appeals, however, recognizes that
this nicety may be a distinction without a difference. See,
e.d., De Leon-Reynoso v. Ashcroft, 293 F.3d 633, 637-38 (3d Cr
2002) (identifying a situation when an alien nmay apply for a §
212(h) waiver in a renoval proceeding). Because defendants do
not argue that 8 212(h) waivers are not available in renoval
proceedi ngs, we need not dwell on this point.

10



3. Conventi on Agai nst Torture

When an alien applies for the w thhol ding of renoval
under the Convention Against Torture, an |J nust first determ ne
whether the alien is "nore likely than not to be tortured in the
country of renoval.”" 8 C.F.R 8§ 1208.16(c)(4) (2004); see also 8
C.F.R § 1208.18(a) (2004) (defining "torture"). |If the IJ finds
that the alien is likely to be tortured in the country of
removal, then the alien is entitled to protection under the
Conventi on.

The form of protection available to the alien depends
upon whether the alien is subject to mandatory deni al of
wi thholding. 1In this case, Bonhonetre woul d be subject to
mandat ory denial of withholding only if he "f[ell] within section
241(b)(3)(B) of the Act" 8 C.F.R § 1208.16(d)(2) (2004). Under
that section, an alien who has been "convicted by a final
judgnment of a particularly serious crinme" is subject to mandatory

denial of withholding. 8 U.S.C. § 1231(b)(3)(B)(ii) (2004).%

1> The statute nakes clear that an aggravated fel ony
for which the alien received a sentence of inprisonnment of at
| east five years is a "particularly serious crine," but it |eaves
the Attorney General with discretion to determ ne whet her
aggravated felonies for which the alien received a shorter
sentence -- such as the aggravated felonies for which Bonhonetre
was convicted -- are particularly serious crinmes. See 8 U S.C. 8§
1231(b)(3)(B) (2004). 1In an exercise of this discretion, the Bl A
has expl ained that, "in judging the seriousness of a crinme, we
| ook to such factors as the nature of the conviction, the
ci rcunst ances and underlying facts of the conviction, the type of
sentence i nposed, and, nost inportantly, whether the type and
ci rcunstances of the crinme indicate that the respondent is a
danger to the community.” Inre L-S, 22 1. &N Dec. 645, 649
(1999); see also M Chong v. Quarantillo, 264 F.3d 378, 387-88
(3d Cr. 2001) (upholding BIA's interpretation of "particularly

(continued. . .)
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Thus, if Bonhonmetre was convicted of a "particularly serious
crinme”, he would be subject to a mandatory deni al of w thhol di ng
of renoval, and the only protection to which the Convention would
entitle himwuld be a deferral of renoval. 8 CF.R 8§

1208. 16(c) (4) (2004); see also 8 C.F.R § 1208.17 (2004)
(explaining that an alien whose renoval has been deferred is
subject to detention until term nation of deferral and subsequent
removal ). On the other hand, federal regulations would require
an I mmgration Judge to withhold renoval if Bonhonetre was not
convicted of a particularly serious crime. 8 CF.R 8§

1208. 16(d) (1) (2004).

For purposes of this case, the nost remarkable feature
of this adm nistrative procedure is that none of it existed at
the tinme of Bonhonetre's renoval hearing. Although the
Convention's requirenents have bound the United States since
Novenber 20, 1994, the EOR did not inplenent the adm nistrative
procedures that we have just reviewed until March 22, 1998. See
supra note 10. During the intervening three and one-half years -
- a period that includes Bonhonetre's Septenber 17, 1997 renoval
hearing -- the INS used a "pre-regulatory adm nistrative process”
to assess "whether renoving an alien to a particular country
[was] consistent with Article 3 [of the Convention]." See

Regul ati ons Concerni ng the Convention Agai nst Torture, 64 Fed.

5. .. continued)
serious crime"). Qur disposition of this case does not require
us to deci de whet her Bonhonetre was convicted of a "particularly
serious crine."”

12



Reg. 8478, 8479 (Feb. 19, 1999). The informality of that system
makes judicial review especially difficult, but the EOR cannot
now use its failure to articulate transparent standards to argue
t hat Bonhonetre woul d not have been eligible for relief. W
presune, therefore, that there is at |east a reasonable
possibility that, at his renoval hearing, Bonhonetre would have
been eligible for sone formof relief fromrenoval under the

Conventi on. ®

C. Constitutional d ains

Because there was a reasonabl e possibility that
Bonhonetre was entitled to a 8 212(h) waiver and to protection
fromrenoval under the Convention, we nust decide whether the
EQ R deni ed hi mdue process when it failed to advise him of these
possibilities for relief. Qur Court of Appeals has not addressed
this issue, and the other Courts of Appeals have not yet reached

a consensus. Conpare United States v. Miro-Inclan, 249 F.3d

1180, 1184 (9th GCr. 2001) ("[When the record before the
| mrm gration Judge 'raises a reasonable possibility' of relief
from deportation under [§ 212(h)], it is a denial of due process

to fail to informan alien of that possibility at the deportation

* W& recogni ze that, as part of the regulations that
it announced in 1999, EA R included a ninety-day w ndow duri ng
whi ch aliens already subject to final renoval orders could apply
for relief under the newregulations. See 8 CF.R §
1208.18(b)(2) (2004). This provision made aliens |ike Bonhonetre
eligible for protection under the Convention during a short
period when they woul d ot herwi se have been ineligible, but it did
not purport to -- and could not -- change retroactively
Bonhonetre's eligibility for protection at the time of his
renmoval hearing.

13



hearing.") with United States v. Agquirre-Tello, 353 F.3d 1199,

1205 (10th Cir. 2004) (en banc) ("[TJhe 1J's failure to
specifically advise [the alien] that he could be eligible for §
212(c) relief . . . was not a constitutional violation."); United

States v. Lopez-Ortiz, 313 F.3d 225, 231 (5th Cr. 2002) ("[T]he

| mm gration Judge's error in failing to explain [alien's]
eligibility [for 8 212(c) relief] does not rise to the |evel of
fundanmental unfairness."), cert. denied, 537 U S. 1135 (2003).

G ven the absence of binding precedent and the conflicting
gui dance fromother Crcuits, we nmust blaze our own trail.

To determ ne whet her due process requires |IJs to advise
aliens of the opportunity to request relief, we balance (1) the
alien's interest; (2) the risk that, unless he receives the
advice, the alien will suffer an erroneous deprivation of his
interest; (3) the probable value, if any, of the advice; and (4)
the Governnent's interest, including the fiscal and adm n-
istrative burdens that giving the advice would entail. Mathews

v. Eldridge, 424 U S. 319, 335, 96 S. C. 893, 903 (1976).

Bonhonmetre has a weighty interest in being advised of
all opportunities for relief froma renoval order because his
interest in remaining in the United States is very strong. For
nore than two decades, he has enjoyed this country's relative
peace and prosperity while political turnoil has repeatedly
di srupted his honeland, as this nonth's newspapers have nost
recently docunented. See, e.qg., Christopher Marquis & Lydia

Pol green, U.S. to Mediate in Haiti Crisis; Uges Anericans Leave,

14



N.Y. Tines, Feb. 20, 2004, at A6. He has entered a common-| aw
marriage with a United States citizen, and his three United
States citizen children are strangers to the land of his birth,

| f Bonhonetre is renoved to Haiti, he will face not only the
threats to his personal and financial security that return wll
entail, but also an infinitely nore painful estrangenent fromhis
famly. W cannot overstate his interest in exploring al
possibilities for avoiding this fate.

The second factor that we nust consider is the risk
that, unless an 1J advises himof the opportunities for relief
fromrenoval, Bonhonetre will suffer an erroneous deprivation.

In this context, we understand "error"” to be a case where an
alien does not apply for relief but the Attorney General would
have granted relief if the alien had applied for it. Because his
children are United States citizens, Bonhonetre is anong the
class of aliens who are eligible for a 8§ 212(h) waiver. See 8
US C 8§ 1182(h)(1)(B) (1994). sStill, no one can know t he extent
to which the 1J's failure to advise Bonhonetre about the
possibility of 8 212(h) relief increased the risk of error here
because the Attorney Ceneral retains conplete discretion to grant
or withhold such relief. 8 U S.C § 1182(h) (1994) (recognizing
that Attorney General "may, in his discretion," grant relief
under 8 212(h)). W can, however, be certain that the IJ's
failure to inform Bonhonetre that the Convention m ght shield him
fromrenoval increased the risk of error because -- throughout

the tinme that it acted through its "pre-regulatory adm nistrative

15



process” -- the INS consistently "used its . . . discretionary
authority to ensure that [an alien likely to be tortured was] not
removed."” See Regul ations Concerning the Convention Agai nst
Torture, 64 Fed. Reg. 8478, 8479 (Feb. 19, 1999).

When there is a reasonable possibility that an alien
woul d be entitled to relief under 8§ 212(h) or the Convention, the
probabl e value of requiring an 1J to advise himof that
opportunity depends on how likely he would be to apply for relief
without the 1J's advice. Wth its ever-changi ng maze of
regul ations, statutes, EO R decisions, and judicial opinions, the
di zzying conplexity of immgration | aw demands the skill of an
experienced | awyer. Because so few aliens are |likely to possess
such t horough know edge of the |laws of a nation of which they are
not citizens, many eligible aliens risk failing to apply for

" There is, therefore, imeasurable val ue

relief fromrenoval.?!
in requiring the specialized corps of IJs to ensure that the
rights of acutely vul nerabl e people are not so easily |ost.

Finally, we reach the Governnent's interest in not
advi sing renovabl e aliens of opportunities for relief under §
212(h) or the Convention. An |J could disclose these

possibilities with mnimal effort, and so requiring her or himto

" Though the presence of sufficiently experienced
counsel may mitigate these risks, the record in this case
suggests that Bonhonetre's | awer |acked the requisite
experience. Despite the reasonable possibility that Bonhonetre
was eligible, the attorney failed to apply for relief under
either 8 212(h) or the Convention, and the transcript of the
removal hearing reveals enough stunbles to rem nd us that the
nmere presence of an attorney cannot always ensure that the client
knows of all avenues for relief that remain available to him

16



do so would not significantly burden the Governnent's interest in
adm nistrative efficiency. Indeed, EOR inplicitly concedes this
point by requiring IJs, in simlar proceedings, to "informthe
alien of his or her apparent eligibility to apply for any .
benefits." 8 C.F.R § 1240.11(a)(2) (2004).

Based upon our weighing of the Eldridge factors, we
hold that the EO R viol ated Bonhonetre's due process rights when
-- in a case where there was a reasonable possibility that he was
eligible for relief under 8§ 212(h) and the Convention -- it
failed to advise himthat he could apply for such relief. See

United States v. Miuro-Inclan, 249 F.3d 1180 (9th G r. 2001).

Concl usi on

We have jurisdiction over Bonhonetre's "collateral™
challenge to a final order of renoval. At the tine of the
removal hearing, there was a reasonabl e possibility that
Bonhonetre was eligible for relief fromrenoval under § 212(h)
and the Convention Against Torture, but the 1J did not advise him
of those opportunities for relief. This failure to advise
deprived Bonhonetre of his Fifth Anendnent right to due process.
Thus, we shall vacate the renoval order and remand this case to

the EQOR for further proceedings.®®

8 At the new renoval hearing, Bonhonetre may apply for
relief fromrenoval on any basis recognized in law, including 8
212(c). A though we found that Bonhonmetre was a | awful tenporary
resident, see supra note 1, our factual finding was based upon
the record now before us, and Bonhonetre is free to suppl enent
the record at the new hearing with evidence that he is a | awful
per manent resident who would be eligible for 8 212(c) relief.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FREBERT BONHOVETRE ) ClVIL ACTI ON
. )
JOHN ASHCRCFT, et al. NO. 03-3689
ORDER

AND NOW this 20th day of February, 2004, upon review
of petitioner's anmended petition for a wit of habeas corpus
(docket entry # 9) and defendants' response thereto, and in
accordance with the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

1. Bonhonetre's anmended petition for a wit of habeas
corpus i s GRANTED;

2. | mrm gration Judge WIliamJoyce's Order of
Sept enber 17, 1997 in Case A91-436-391 is VACATED;

3. This matter is REMANDED to the Executive Ofice of
| mrm gration Review for a new renoval hearing consistent with our
Menor andum and

4. The Clerk shall CLOSE this civil action

statistically.

BY THE COURT:

Stewart Dal zell, J.



